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Dear S.i_r: _

Opinion No. ‘ 0-.7392 z '

“ Rag May a City which had a populat:.on of
less. thar 5,000 acoording to the last
Federal Census levy & tax for the
_ourrent year of here than 13% on the

" taxable property of suoh 3ity if the
* oity commission finas as a feot that
_ the popula‘l:ion ‘iB. now more than
7 500? : - SR

Your letter of ﬁugust 31, 1946 requests our opim.on on’ the above question.
Your letter ﬁxrther states the follcwing fao‘l:a! RENE

The City in quest:.or operates under the’ general lav. end ‘has no charter.
Its population eccording to the last Federal Census was under 5,000,
nowever, the city has had over 6,000 population for n long time and a
recent eeysus taken by order of 't:he Ci‘cy Comlssior f‘:o*s a nooalahon
of 7 543‘

Article 1028, K, © .y pfe-scribés a limit of 1433 of -the taxahle prouerty
on the amount of tax that may be levied by cJt*Fs and towns having a
population of 5,000 or 1ess. _

isrtiole 1028, R. &4, provides;

"The governing tody of any eity in this State having more than five
thousand inhabitants, unless otherwise provided in its speocial-
charter granted by the legislature or adopted by the people, shall
have power bty orc‘inanoe to levy,asesess and collect such taxes as
such governing bLody may determine, not to exceed for any one year
two and one-half per ‘cent of the taxable property of such ocity, for
current expenses and for the purpose of construction or the purchese
of publie buildings, water works, sewers, and other permanent
improvaments a>d for the construotion and improvement of the roads,
bridges and strcets of such eity, wi‘thin its mits. :

See also Texas Constitution, Artiole 11, Seation 5,



Honoratle R, F, Robinson, Page 2 0.7392°,

In City of Tyler v. Tyler Building & Loen Association, 81 &, 7%, 2, the
Texas Surpeme Court construed e statute authorizing cities of over 10,000
to levy a certain tax. £~ defendant in a tax suit urged that the city in
fact hed less than 10,000 populstion. The court after quoting from the
statute, said: “fhis power depends upon the oity having more than 10,000
inhabhitants~-=g fact that must be ascertained beforethe tax is levied.
There is no method prescribed by the statute for determining when a city
has more than 10,000 .inhabitants, but, the legislature having conferred
upon the City Counsel power to levy and oollect 2 giver rate of tax,
conditioned upon the fact that the ocity has the reguisite population,
there is in the grant of power, tased upon the limitetion of population,
an implied grant of suthority to ascertain the facts upon which the right
to levy the tex depends, Riggins v. Richards, 77 5. W, 946, 8 Tex.. (%,
Rep. 908. Any reasonable end suiteble method by which & oity should
ascertain +the facts and make a record thereof would e supported by the
implied power expressly conferred." . The Court then stated that the question
‘of whether the city actually had 10,000 populetion could only be raised

- by a quo warranto proceeding.... .. . - . T - -

In City of Paxmersville v, Texas- Louisians Power Company,; 23, S, W, 2d ~
272, the courh construed a statute authorizing cities of over 2,000 '
population to regulete utility retess Thé oity had over 2,000 populstion
acoording to the 1920 census, but the utility defendant charged -that the
1930 census, which had just been completed, showed the populetion to be
under 2,000, The Court saids "We think it is reascnably spparent that
the populetion of the city or town made the subject of this legislative
enactment must be determined et the time the particuler city or town
attempts to exercise the delegeted power granted hy the ensotment. Te
agree with eppellent's second contention that the ascerteinmert of the
fact of .the requisite populetion is committed to the governing body of

the city or tovn desiring to avail itself of the provisions of Article
1119, Then & governing body acts under the provisions of such article, .
it must be presumed that it did determine the fact of the existence of the
necessery population, and such presunmed findings can only te attaclred on
the ground of fraud, and that this grouné must be both pleaded and proven
by the party attacking the power of any ocity acting imder the provisions
of Article 1119," The Court then steted that the issue of fraud was raised
in this cese, : ' : ' '

The ity of Tyler oase, supra, was followed in s letter opinion written
by Assistant Attorney Genersl Leonard King, dated Qctober 22, 1935, (Vole.
367, ps 979, Letters of Attorney General) which opinion construed the
same stetute es was construed in the City of Tyler case and said: "In
answer to your second question you are advised that the fourts of this
State have held that it is not necessary to sccept the Federal Tensus in
arriving at the correct population of & City, but to the contrary, have
held that the population of a oity should be determined at the time the
proposed ordinance is passed by the governing board of a city o o o It
is therefore oclear thet e city may determine by census or otherwise the
population of a eity for the purpose of enacting en ordinance fixing the
rate to be charged for light and power," R
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In Bell v. Kirkland, 41 S. W. 24 445, error refused, certain partics

opposing the Lormatlon of a rural high school district raised a cquestion

as to the schelestic population of a school distriet, The Court held thut the
statute imposed the duty of determining such scholastic populetion upon

the County Judge or the County School Trustees, end, in the absence of

fraud, such fact was rol open to controversy. - _

Also in line with the above authorltles, gae 30 Tex. Jur, 103,

Under the facts outlined by you, we think the ebove authorities justifj

the corclusion that the city in question is governed by the terms of
Artiole 1028, R, 8,, and we aocordmgly answer your Question in the affirma-.

tive,

We desire to thank you for the very helpful ‘brief of the questlon enclosed
in your letter of inqu:.ry. : . .

_ Yours very truly .
e .. AT'IO'RHFY ..n.m or *;x.us -

'a/ Js Arthur Sandl.m '

Cwy L
R 8 Arthur Sandlin
.é.ssmtant :

JASsms

AFFROVED SEP, 20, 1946°
s/ Carlos C, Ashley .
FIRGT ASSISTANT
ATIORKEY GENERAL

AFFROVED OPINIOR COMMIYTLE BY B. W. B. CHA 'TI-L’-', b



